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What form will I need? 
You only need one form. The form is the form that follows these instructions.  The form begins on page 19 of this packet. 
Who can use this form?

You can use this form if:

· A creditor sued you in court;

· The creditor got a judgment against you in court; AND
· Some of your income or property is exempt from being taken in a judgment. 
This form can be used to stop a creditor from taking exempt property.  Read these instructions to find out if any of your property or income might be exempt from being taken in a judgment.  
Important: If the creditor has already taken, or seized, your money or property, you must claim your exemptions within 10 days after notice of the seizure was mailed to you or delivered in person to you.  These 10 days do not include weekends or holidays.  
Note: This form will NOT make the judgment or your debt go away.  This form will only make sure the creditor does not take any property or income that is exempt, to pay the judgment.
What is a judgment?

A creditor can sue you in court for an unpaid debt, in order to get a judgment against you.  A judgment is a court order saying the creditor can take your income or assets to pay the debt.  If you ignore the lawsuit, the court can enter a judgment against you without hearing your side of the story.  You should always respond to a debt collection lawsuit—you do not need an attorney to file your response and appear at the hearing.

Once a creditor has a judgment, they can execute that judgment to pay your debt.
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How does a creditor “execute” a judgment?

A creditor who gets a judgment can then execute or enforce the judgment against your property or income, to pay your debt.  Execution can be in one of three ways:

· Sheriff’s Sale of Property:  The creditor can ask the sheriff to execute the judgment against your property.  This means that they will sell your property and use the money to pay off your debt.  Some or all of your property may be exempt.

· Wage Garnishment:  The creditor can take the judgment to your employer.  Your employer legally must withhold some or all of your paycheck to pay the creditor, except for any amounts that are exempt.

· Non-Wage Garnishment:  The creditor can take the judgment to your bank.  The bank legally must freeze your accounts and pay the creditor with any money that is not exempt.

What does it mean when income or property is exempt?

[image: image4.wmf]Your income or property might be “exempt.”  This means the creditor cannot take it to pay your debt.  Use the “Exemptions Worksheet” which starts on page 12 of this packet, to figure out if your property or income is exempt. 
· What Property Can Be Exempt?
· Some or all of your equity in your home may be exempt.  

[image: image5.wmf]Your home is exempt up to $250,000 in equity. Your home can be subject to execution or forced sale for judgments obtained to pay debts secured by construction or vendors' liens upon the premises or debts secured by a mortgage on the home.
    
 
· One motor vehicle may be exempt.  
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For your vehicle to be exempt, your interest in your vehicle may not be more than $2500.  “Your interest” means the sale value of the vehicle minus any loans you owe on it.
· Example 1:


Vehicle sale value:

$6000




—
Amount owed on vehicle:
$4000




=
Your interest:

$2000

(This vehicle would be exempt, because your interest is less than $2500. 

· Example 2: 


Vehicle sale value:

$6000




—
Amount owed on vehicle:
$3000




=
Your interest:

$3000
(This vehicle would not be exempt, because your interest is more than $2500.  The judgment creditor may be able to force the sale of the vehicle to pay your judgment.  

· Personal property
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Your personal property is exempt up to a total value of $4500.  Personal property includes things like furniture, appliances, jewelry, clothing, books, firearms, animals, and musical instruments.  To be exempt, one item cannot be worth more than $600.

· Property that you or your dependents need for work
[image: image8.wmf]Property that you or your dependents need for work is exempt up to a total value of $3000.  This includes things like tools, equipment, uniforms, and books.

· Individual Retirement Accounts (IRA’s) and Roth IRA’s
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Your IRAs and Roth IRAs are exempt up to the amount you put in and earned before the lawsuit was filed.  However, these accounts are NOT exempt from judgments to collect back child support or maintenance.

· Unmatured life insurance contracts
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Your unmatured life insurance contracts are exempt.
· [image: image11.wmf]Health aids
Health aids that are prescribed for you or your dependent by a doctor are exempt.  
· Burial plots 
Burial plots that have been purchased for you and your family are exempt.
· [image: image12.wmf]What Income May Be Exempt?
When a creditor takes money from your income to pay a debt it is called “garnishment.”
· Wage Garnishment
Some or all of your paycheck may be exempt from garnishment.  How much you earn determines if your paycheck is exempt from garnishment.

Step One: Determine your “disposable earnings.”  
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The amount of money that can be garnished from your wages is based on your disposable earnings.  Disposable earnings are your earnings after social security and taxes are taken out but before any amounts are withheld for child support or spousal maintenance.

· Example:  

Total weekly earnings:
$500


—
Social Security/Taxes:
$100



(Child Support Withheld:
$100)



Take home pay:

$300

Disposable earnings:
$400

(Even though you are actually only taking home $300, your disposable earnings are $400, because child support paid does not lower your disposable earnings.

Step Two: Calculate disposable earnings by week.

Once you have figured out your disposable earnings from your paystub, you use your disposable earnings calculated above to determine your weekly disposable earnings.  How you calculate your weekly disposable earnings will depend on how often you get paid.  

Examples: If you get paid: 

· Weekly:

Disposable earnings:

$400  

Weekly disposable earnings:
$400

· Every 14 days:
Disposable earnings:

$400 
Divided by 2



(  2

Weekly disposable earnings:
$200
· Twice a month: 
Disposable earnings:

$400
(e.g., 1st and 15th)
Divided by 



(
Number of days in pay period: 
16 days 

Daily disposable earnings:

$25 
Multiplied by 7


X 7

Weekly disposable earnings:
$175
· Monthly:

Disposable earnings:

$ 400
Divided by 4.3


( 4.3 

Weekly disposable earnings:
$93.02
Step Three: Determine if your weekly disposal earnings are exempt. 
There are two ways that some or all of your weekly disposal earnings can be exempt.
1)  $217.50 of your weekly disposable earnings is always exempt.
· If you make less than $217.50 in weekly disposable earnings ALL of your earnings are exempt.  A judgment creditor cannot garnish your paycheck.  You do not need to continue with the questions below.

· If you make more than $217.50 in weekly disposable earnings, a judgment creditor may be able to garnish your paycheck for any of the money over $217.50 that you make each week in disposable earnings.  However, the judgment creditor can never take more than a fourth of your weekly disposable earnings. 
2) A creditor cannot garnish more than 25% of your weekly disposable earnings.
25% of your weekly disposable earnings is the maximum amount a judgment creditor can ever garnish your paycheck.  If you check is being garnished for more than 25% of your weekly disposable earnings, it is a good idea to speak with your employer and/or seek legal advice.
· Non-Wage Garnishment.  
Some or all of the money in your bank account may be exempt.  Where the money originally came from determines if the money is exempt from garnishment.  
Money that comes from these sources is exempt:

· Unemployment or public assistance benefits

· Unemployment insurance benefits
· Federal Social Security/SSI/SSDI

· Local public assistance benefits (TANF)

· Child support or spousal maintenance

· Child support
· Spousal maintenance

· Retirement or veteran benefits

· Social security benefits
· Exempt except for back child support or maintenance
· Veterans’ benefits
· Exempt except for back child support or maintenance
· Certain retirement benefits are also exempt 

· Income or assets related to an injury, illness or disability

· Insurance benefits paid for medical care, surgery, or hospital care
· Worker’s compensation benefits 
· Social Security Disability benefits 
· Exempt except for back child support or maintenance
· Other disability or illness benefits
·  Exempt except for back child support or maintenance

How do I use this form?

1  
Figure out your exemptions

 FORMCHECKBOX 

Use the “Exemptions Worksheet” starting on page 12 of this packet to figure out whether your income or property might be exempt.

2  
Fill in the form

 FORMCHECKBOX 

For each exemption you want to claim, do you have copies of paystubs, bank statements, car loan statements, or other papers?  Circle “Yes” or “No” to let the court know whether you are attaching these copies to your form (far right column).

 FORMCHECKBOX 

Fill in the date.

 FORMCHECKBOX 
 
Sign the form.  Below your signature, print your name to make sure the court can read it.

 FORMCHECKBOX 

Attach the copies of paystubs, bank statements and other papers to the form.
3 Fill in the certificate of mailing

 FORMCHECKBOX 

Fill in the Certificate of Mailing with the addresses of the creditor and your county sheriff’s office or the process server who served you in the creditor’s lawsuit against you.

 FORMCHECKBOX 
  
Fill in the date.

 FORMCHECKBOX 
 
Sign the Certificate of Mailing.  Below your signature, print your name.

4 Make copies of the form and any documentation

 FORMCHECKBOX 
 
Make FOUR copies of the form and any documentation you are attaching. 
5 
File the form with the court

 FORMCHECKBOX 

Take all four copies to the Clerk of Court’s office for the court that issued the judgment against you.  This information is on the front page of the judgment.  

 FORMCHECKBOX 
  
Ask a clerk to file the original form and “conform” the three copies.  This means the clerk keeps the original, and stamps the three copies to show when the original was filed.  The three copies will be given back to you.
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6
Mail copies to the creditor and the sheriff

 FORMCHECKBOX 
 
Right after you file the form, you must mail one “conformed” copy to the process server or sheriff who took the money or property and one to the creditor.  

 FORMCHECKBOX 

Keep your copy of the form in a safe place.  
What happens next? 

The court will schedule a hearing.  You will get a notice in the mail telling you the time and date of your hearing.  You MUST attend the hearing.  Bring copies of any recent paystubs, bank statements, and other papers to prove your income or property is exempt.

Where can I get more information?

The laws of Montana are called the Montana Code Annotated or “MCA.”  The laws about claiming certain property as exempt from execution are found in the MCA at Title 25, Chapter 13, Section 212, Section 608, and Section 614.  An easier way to write that is: § 25-13-212, MCA, § 25-13-608, MCA, and § 25-13-614, MCA.  The symbol § means section.  You can find the MCA at your local library or on the Montana State Law Library website at www.lawlibrary.mt.gov.  Click on the “MCA” option near the top of the page on that website.  
Where Can I Get Legal Help?

These organizations may be able to help you:

· Montana Legal Services Association (MLSA) gives free legal help to low-income people. To find out if you qualify for MLSA, call the MLSA HelpLine at 1-800-666-6899.

· The State Bar Lawyer Referral and Information Service (LRIS) refers people to Montana lawyers who might be able to help. The referral is free. Call LRIS at 1-406-449-6577.

· The State Law Library can help you find and use legal resources such as books, forms, and websites. You can visit the Law Library website at www.lawlibrary.mt.gov.  You can contact a Reference Librarian at 1-(800) 710-9827 or by email at mtlawlibrary@mt.gov.
Please take a short survey about this form.

When you are done with the form, please take our online survey at this address:

http://www.surveymonkey.com/s.aspx?sm=fCBbhbbJj4MdOWw_2fjsCjlg_3d_3d 

Or you can access the survey on the “Forms” page of the State Law Library website, at www.lawlibrary.mt.gov.  Your answers will help make the form better.  Thank you!
Exemptions Worksheet
Use this worksheet to determine which of your income and property are exempt from a creditor’s judgment against you.  Use the examples and explanations in the instructions starting on Page 3 of this packet to fill out this worksheet.
1. Exempt Property


A. Up to $250,000 in equity in your home.
· If you own your home (even if you have a mortgage) check this box on the Claim of Exemption.

· If you have less than $250,000 in equity in your home, it is a good idea to attach paperwork to the Claim of Exemption that shows how much equity you have in your home.

B. One motor vehicle (if your interest is $2500 or less).

· Calculate your interest in your vehicle:




( Vehicle Sale Value:

$ ___________





Subtract


-




( Amount you owe on vehicle: 
$ ___________





Equals


=






( Your Interest:


$ ___________
· If your interest is less than $2500 check this box on the Claim of Exemption.

· It is a good idea to attach paperwork to the Claim of Exemption showing how much the vehicle is worth and how much you still owe on the vehicle.

C. Up to $4500 in personal property (no one item worth more than $600).
· If you have up to $4500 in personal property that you would like to be exempt check this box.
· If the creditor has tried to take your personal property, attach paperwork to the Claim of Exemption that shows the property is worth less than $4500 all together or $600 for a single item.  Tell the court and the creditor that you are claiming the personal property under this exemption.


D. Up to $3000 in property needed for work.
· If you have up to $3000 in property needed for work check this box on the Claim of Exemption.
· If the creditor has tried to take property necessary for work, attach paperwork to the Claim of Exemption that shows the property is worth less than $3000.  Tell the court and the creditor that you are claiming the property necessary for work under this exemption.

E. IRA’s and Roth IRA’s.
· If you had money in an IRA or Roth IRA before the creditor had a judgment against you check this box on the Claim of Exemption.

· IRA’s and Roth IRA’s are exempt up to the amount you put in and earned before the creditor had a judgment.
· It is a good idea to attach paperwork to the Claim of Exemption showing how much you had put in and earned in the IRA’s and Roth IRA’s up to the date of the creditor’s judgment against you.

F. Unmatured life insurance contract(s).
· If you have an unmatured life insurance contract check this box on the Claim of Exemption.

· If the creditor has tried to take your unmatured life insurance contract(s) attach paperwork to the Claim of Exemption showing these are unmatured life insurance contract(s).

G. Prescribed health aids
· If you have prescribed health aids check this box on the Claim of Exemption.

· If the creditor has tried to take your prescribed health aids, attach paperwork (including prescriptions) to the Claim of Exemption showing that they are your prescribed health aids.

H. Burial plots.
· If you have burial plots check this box on the Claim of Exemption.
· If the creditor has tried to take your burial plots attach paperwork to the Claim of Exemption showing they are burial plots.
2.  Exempt Income
A. Wage Garnishment

Step One: Calculate Your Disposable Earnings
You can use your recent paystub to calculate your disposable earnings:



1.)
Total earnings (gross wages): 
$ ________
2.)
Taxes withheld (add to get total taxes withheld):

Social security: 

$ ________








Add


+







Federal income tax:

$ ________








Add


+







State income tax:

$ ________







Add


+






Local income tax:

$ ________







Equals

=





Total taxes withheld:

$ ________
3.)
Total earnings:

$ ________


Subtract

-
      
Total taxes withheld:
$ ________


Equals

=

Disposable earnings:
$ ________




Step Two: Calculate Disposable Earnings by Week  

Use your disposable earnings calculated above to determine your weekly disposable earnings.  Following the instructions given under how often you get paid.

I get paid: (check the box next to when you get paid and follow the instructions under that section)

· Weekly:

Disposable earnings:



$ ________ Equals





= 

Weekly disposable earnings:


$ ________

· Every 14 days:

Disposable earnings:



$ ________ 
Divided by 2




(  2
Equals





=
Weekly disposable earnings:


$ ________

· Twice a month (e.g., 1st and 15th):
Disposable earnings:



$ ________ 
Divided by 




(
Number of days in pay period: 
______ days 
Equals





=
Daily disposable earnings:



$ ________
Multiplied by 7 




X 7
Equals





=
Weekly disposable earnings:


$ ________

· Monthly:

Disposable earnings:




$ ________

Divided by 4.3




( 4.3 
Equals





=
Weekly disposable earnings:


$ ________

Step Three: Determine If Your Weekly Disposable Earnings Are Exempt 
1)  Are your weekly disposable earnings over $217.50?

If NO — All of your earnings are exempt.  
· A judgment creditor cannot garnish your paycheck
·   Check the box on the Claim of Exemption next to “Paycheck or other earnings”

· Check the box on the Claim of Exemption next to “my disposable weekly earnings are $217.50 or less”

· You do not need to continue with the questions below

If YES — Some of your earnings are exempt.

· Subtract $217.50 from your weekly disposable earnings:


Weekly disposable earnings:

$________

Subtract $217.50


- $217.50
Equals



=

Weekly disposable earnings 

that may be garnished:


 $________
· A judgment creditor may be able to garnish your paycheck up to this amount.  
· Important: the judgment creditor can never take more than a fourth of your weekly disposable earnings.  
· Continue to the next question.
2) Is the garnishment more than 25% of your weekly disposable earnings?

· Multiply weekly disposable earnings by 25%:
Weekly disposable earnings:

$ ________

Multiplied by 25%


X  0.25
Equals



=

Maximum amount of garnishment:
$ ________

· This is the maximum amount a judgment creditor can ever garnish your paycheck.  
· If your check is being garnished for a higher amount, you may wish to speak with your employer and/or seek legal advice.  

B. Non-Wage Garnishment  
Some or all of the money in your bank account(s) may be exempt, depending on where the money came from.  Money in your bank account(s) from any of these sources is exempt:
· Unemployment or public assistance benefits

· Unemployment insurance benefits
· Federal Social Security/SSI/SSDI

· Local public assistance benefits (TANF)

· Child support or spousal maintenance

· Child support
· Spousal maintenance

· Retirement or veteran benefits

· Social security benefits
· Exempt except for back child support or maintenance
· Veterans’ benefits
· Exempt except for back child support or maintenance
· Certain retirement benefits are also exempt 

· Income or assets related to an injury, illness or disability

· Insurance benefits paid for medical care, surgery, or hospital care
· Worker’s compensation benefits 
· Social Security Disability benefits 
· Exempt except for back child support or maintenance
· Other disability or illness benefits
·  Exempt except for back child support or maintenance

If money in your bank account(s) comes from any of these sources check the box on the Claim of Exemption next to “Money in my bank account(s).”  In the column next to that box, check the box(es) next to the types of income in the bank account that are exempt.  Attach to the Claim of Exemption any paperwork that shows that the money in your bank account comes from these exempt sources. 
_____________________________________

(Your Name)
_____________________________________

(Your Address)
_____________________________________

(City)


(State)
 

(ZIP)
_____________________________________

(Your Phone Number)
Defendant Pro Se
Justice Court of _____________________________________County,

(Name of County)
OR

___________ Judicial District Court ______________________ County,

(Number)





(Name of County)

State of Montana
	________________________,

Plaintiff(s) (Creditor),

vs.
________________________.                    
Defendant(s)(Debtor, Your Name)
	
	Cause No. ___________

Dept. No. ____________

(Filled out by Clerk of Court)
Claim of Exemption 

and

Request for Hearing 



I would like this Court to schedule a hearing in my case to consider whether my income and/or property are exempt from the Plaintiff’s judgment.  The hearing should be within ten days of the date of this request.  

I am also giving the Court a written statement of the exemptions I am claiming and the reasons.  If I have documentation for an exemption, it is stapled to this request.  
STATEMENT OF CLAIMED EXEMPTIONS AND REASONS
	Check if Exempt

	Income/Property


	Reason
(check all boxes that are true)
	Documentation Attached?
(circle one)

	□
	Money in my bank account(s)

	Exempt because it is from:

· My weekly earnings, wages or paycheck.  75% of my weekly disposable earnings is exempt.  The execution cannot apply to more than 25% of my weekly disposable earnings 
· My weekly earnings, wages or paycheck.  The execution cannot apply to my earnings at all because my weekly disposable earnings are $217.50 or less (30 times the federal minimum hourly wage)

· Unemployment benefits
· Social Security/SSI
· TANF

· Child support/maintenance

· Veterans’ benefits

· Retirement benefits

· Worker’s compensation

· Medical/disability benefits


	Yes  /  No

	□
	Paycheck or other earnings (before the money is deposited in an account)


	Exempt because:

· 75% of my weekly disposable earnings is exempt, and the execution cannot exceed 25% of my weekly disposable earnings
· my disposable weekly earnings are $217.50 or less 


	Yes  /  No

	□
	Motor vehicle:

__________________
(describe the vehicle)

	Exempt because it is worth less than $2500 after any loans owed on it


	Yes  /  No

	□
	Personal property
	Total value not more than $4500 and no single item is worth more than $600  
	Yes  /  No

	□
	Property used for work by me and/or my dependents
	Total value not more than $3000
	Yes  /  No

	□
	IRAs/Roth IRAs
	Exempt up to amount I put in and earned before Plaintiff’s judgment
	Yes  /  No

	□
	My home
	Exempt up to $250,000 in equity 
	Yes  /  No

	□
	Unmatured life insurance contracts
	Total value exempt 
	Yes  /  No

	□
	Prescribed health aids
	Total value exempt 
	Yes  /  No

	□
	Burial plots
	Total value exempt 
	Yes  /  No


_______________________

(Write the date you file this)
_______________________________

(Sign your name here)
_______________________________
(Print your name here)

CERTIFICATE OF MAILING

I sent the Plaintiff(s)/Creditor(s) and Process Server or Sheriff copies of everything I am filing with the Court: (Check the boxes of everything that you are sending)
· Claim of Exemptions and Notice of Hearing

· Statement of Claimed Exemptions and Reasons

· Any documentation for exemptions I am claiming

The address I used for the Plaintiff(s) was:


Name: 

_________________________________




(Creditor’s Name)

Address: 

_________________________________




(Creditor’s Address, first line)

City, State, Zip
_________________________________





(Creditor’s Address, second line)
The address I used for the Process Server or Sheriff was:


Name: 

_________________________________




(Process Server or Sherriff’s Name)

Address: 

_________________________________




(Process Server or Sherriff’s Address, first line)

City, State, ZIP
_________________________________





(Process Server or Sherriff’s Address, second line)
Today’s Date: 
_________________________





(mm/dd/yyyy)
My Signature: 
_______________________________




(Sign your name)
Printed Name: 
_______________________________





(Print your name)
Note: Use these instructions and form to get back money or property that was wrongfully taken because of a judgment and to keep money and property from being wrongfully taken because of a judgment.  





These instructions and form may not be right for your case.  They cannot take the place of advice from a lawyer.  Talk to a lawyer if you have any questions.  





Do not change this form.  If you change the form, you might lose language you need. 





Important: A judgment creditor cannot take any exempt income or property to pay the judgment!





Note: The following income exemptions do NOT apply to garnishment for child support or spousal maintenance orders.  Different limits apply to garnishment for child support and spousal maintenance.





Important: Exemptions are NOT automatic.  You must CLAIM any exemptions through the court.  If you do not claim any exemptions, nothing will be exempt! To claim exemptions, file the “Claim of Exemptions and Request for Hearing” form with the court.  This form starts on page 19 of this packet.
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